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Welcome to the Spring edition of 
Pensions Law, discussing current legal 
issues in the pensions sector. We hope 
that this newsletter finds you and 
yours well in these difficult and fast-
moving times. COVID-19 presents an 
unprecedented challenge for all of us 
in both our professional and personal 
lives. We are conscious that there is a 
huge amount of new information on 
COVID-19 related matters available from 
a wide variety of sources on a daily basis 
and so this edition will focus on the key 
information which we have at the time 
of writing. It will also look at practical 
steps which we can take to help steer us 
through this crisis and out into calmer 
waters once it passes. 

We have focussed on messages coming 
from the Government, the Pensions 
Regulator and the Pension Protection 
Fund as these messages will form 
the building blocks of trustees’ and 
employers’ decision-making and action 
plans, particularly where faced with short 
timescales and a lack of resource and 
information. That is not to say, though, 
that the usual considerations simply no 
longer apply. Pension scheme trustees, 
in particular, will still be expected to 
comply with their fiduciary duty to act 
in the best financial interests of pension 
scheme members and ultimately to 
comply with their legal obligations, 
whatever regulatory concessions may be 
granted. It’s a difficult balancing act.

We have included some practical points 
that should be on your ‘to do’ list and 
a quick round-up section which shows 
most of the key information you need, 
at a glance. Some of those topics are 
then explored in more detail later in the 
newsletter. This edition is a little longer 
than usual - we hope for quieter times 
and a return to the shorter format for 
the Summer!

From our perspective, we have 
successfully moved to a remote-working 
model and we are available to support 
you as usual. Now, more than ever, it’s 
important to stay in touch, so please 
do pick up the phone if you have any 
thoughts or questions.

Wishing you all well in these difficult 
times

If you would like further details on any 
of the areas covered in this newsletter 
please contact one of our team or visit 
our website at www.burges-salmon.
com.

Some practical action 
points/to do list

Spring 2020

>

Trustees Employers All

Consider whether to 
delay submitting scheme 
valuation and recovery 
plan to TPR to take 
account of COVID-19 
issues – TPR will not 
take regulatory action in 
respect of delays of less 
than 3 months

If requesting a reduction or 
suspension in deficit repair 
contributions, provide the 
scheme trustees with all 
of the information they 
need to make an informed 
decision, in a timely fashion

Remember that TPR will be 
pragmatic but it expects all 
parties to ‘do the right thing’.

Ensure that decisions are 
recorded and appropriate 
paperwork is completed to 
avoid problems in future. 

Treat pension trustees 
fairly and in a co-ordinated 
way alongside other 
stakeholders

Ensure open channels 
of communication, with 
information being shared 
effectively

Communicate 
key priorities to 
administrators: member 
payments, retirement 
processing, bereavement 
payments and cash-flow 
monitoring

Consider pension 
implications of putting 
pension scheme members 
on furlough – there are 
issues both for automatic 
enrolment and trust-based 
occupational pension 
schemes, particularly open 
DB schemes

Review scheme rules and 
salary sacrifice arrangements 
to assess the impact of 
furlough leave. Note that 
scheme rules may not always 
work in the way you expect, 
so that special arrangements 
may be necessary

Review scheme 
investments -identify 
any specific risks in 
light of recent portfolio 
performance. Ensure 
cash-flow is carefully 
monitored. Pay particular 
attention to DC scheme 
investments – review in 
accordance with TPR’s 
guidance. 

Familiarise yourself with all 
of TPR’s COVID-19 guidance 
(here)

http://www.burges-salmon.com.
http://www.burges-salmon.com.
https://www.thepensionsregulator.gov.uk/en/covid-19-coronavirus-what-you-need-to-consider
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News Round-Up

Trustees Employers All

Ensure that members 
are reminded of the 
heightened risk of scams 
and that DC members 
in particular take proper 
advice and consult 
Pension Wise and MAPS 
as appropriate

Ensure technology is 
in place to conduct 
trustee meetings 
remotely, and check 
that trustee governance 
arrangements support 
the activities needed

Remind yourself and other 
relevant parties of ‘notifiable 
events’ and other reportable 
matters so that these are 
reported to TPR in a timely 
fashion. TPR has relaxed 
reporting requirements 
temporarily on some but 
notably not all duties – details 
here.

Put in place measures to 
safeguard members in 
the event of employer 
insolvency, in accordance 
with the PPF guidance

Familiarise yourself with 
changes to the insolvency 
laws

TPR issues guidance for Trustees 
whose employers are in corporate 
distress and on funding and 
investment

As part of its response to COVID-19, The 
Pensions Regulator (‘TPR’) has launched 
new guidance for DB scheme trustees 
whose sponsoring employers are in 
corporate distress. We have advised on a 
number of situations, including proposals 
to defer deficit contributions, ongoing 
contributions, and to pay expenses from 
the pension scheme. It is important 
to ensure decisions and actions are 
properly recorded to avoid unintended 
consequences at a later stage.

There is also detailed guidance on DB 
funding and investment in the current crisis 
which can be accessed here.

TPR’s DC investment guidance

Guidance from TPR on these issues can be 
found here.

‘Furlough’ scheme

Further detail has been released in 
tranches and the legal framework has 
now been released, with the claims system 

live. Employers can claim for minimum 
automatic enrolment contributions and 
employer national insurance contributions, 
in addition to the 80% of salary grant.

This is explored in further depth later in the 
newsletter.

DWP cancels planned 10% levy 
increase 

The government has decided not to 
implement 10% increases to the general 
levy payable by occupational and personal 
pension schemes, which were due to 
take effect on 1 April. It will be engaging 
with industry over the next few months in 
relation to the review of the levy structure.

PASA COVID-19 guidance for 
administrators 

PASA has reminded administrators that 
they should be adopting best practices 
for delivering administration services to 
trustees and members. PASA's guidance 
advises continuing to ensure pension 
benefits are paid, that sufficient funds are 
available from cash-flow, and accurate 
records of any work in progress while 
remote working are kept. TPR has 

expressed its support for the guidance and 
it is fast being seen as industry standard, 
which (along with TPR’s guidance) will 
potentially be relevant to future Pensions 
Ombudsman claims.

TPR issues update for trustees, 
employers and administrators

Trustees should also be communicating 
priorities to their administrators, in 
accordance with TPR’s Guidance which can 
be found here, so that pensions payments, 
retirement processes and bereavement 
payments are the first priority. TPR will 
understand that there may be a knock-on 
effect on non-critical processes.

Delays to scheme members' PO 
cases and no new cases being 
accepted 

The Pensions Ombudsman has warned it 
may take longer than expected to process 
scheme members’ cases amid COVID-19, 
click here for the PO’s full update.

In an effort to minimise the disruption to 
their service, the PO will now be focusing 
on existing enquiries and complaints only – 
no new complaints will be accepted for the 

https://www.thepensionsregulator.gov.uk/en/covid-19-coronavirus-what-you-need-to-consider/covid-19-an-update-on-reporting-duties-and-enforcement-activity
https://www.thepensionsregulator.gov.uk/en/covid-19-coronavirus-what-you-need-to-consider/db-scheme-funding-and-investment-covid-19-guidance-for-trustees
https://www.thepensionsregulator.gov.uk/en/covid-19-coronavirus-what-you-need-to-consider/dc-investment-and-transfer-values-covid-19-guidance-for-trustees
https://www.thepensionsregulator.gov.uk/en/covid-19-an-update-for-trustees-employers-and-administrators/guidance-for-db-scheme-trustees-whose-sponsoring-employers-are-in-corporate-distress
https://www.pensions-ombudsman.org.uk/coronavirus-covid-19-update/
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time being. Any new correspondence will 
need to be re-submitted when full-service 
is restored. The normal time limit of three 
years will be extended where possible, 
under the PO’s discretionary powers, for 
“new applicants affected by this period of 
restricted service”.

Government confirms extension 
for filing company accounts 

UK businesses will be able to apply for 
a three-month extension for filing their 
accounts before the normal deadline for 
filing to allow them to focus on managing 
the impact of the coronavirus outbreak. 
The government has said that those 
citing coronavirus will automatically and 
immediately be granted an extension.

Government to amend insolvency 
laws

The Government has confirmed it will be 
making changes to enable UK companies 
undergoing a rescue/restructure process to 
continue trading, giving them “breathing 
space that could help them avoid 
insolvency”.

The changes include measures such 
as: suspension of the wrongful trading 

provisions (from 1 March 2020 for 
three months) to allow directors to 
keep businesses going without personal 
liability for wrongful trading; to instigate 
a moratorium to prevent creditors from 
taking legal action against a company 
whilst they seek rescue or restructure; and 
protection of supplies to enable them to 
continue trading whilst insolvent.

The legislation will be introduced in 
Parliament at the earliest opportunity and 
provisions will be included to enable the 
changes to be extended if necessary.

TPR suspends regulatory 
initiatives and delays 
consultations

Regulatory initiatives are suspended for 
now. Rapid response work will continue. 
The open DB code consultation has 
been extended until 2 September 2020. 
Publication of the consultation on 
amalgamating into a single code will be 
postponed.

TPR will not take regulatory action 
against trustees who delay transfer value 
quotations and payments – more on this 
later. 

TPR’s annual funding statement

We are expecting this to be published 
shortly.

Change in VAT treatment of 
management services for DC 
schemes

From 1 April, the VAT Act 1994 has been 
amended to reflect the decision of the 
European Court of Justice in the case 
of ATP Pension Services in 2013. This 
essentially provided that the exemption for 
the supply of fund management services 
to a special investment fund can apply to 
a DC pension fund that satisfies certain 
conditions. This was accepted by HMRC 
in its Brief 3 in 2017. Fund management 
services to a ”pure” DC scheme should 
therefore be exempt from VAT if it is a 
“qualifying pension fund”. Providers 
of fund management services may as a 
consequence see a reduction in their own 
recovery of VAT and seek to increase their 
charges. Trustees should take advice on the 
relevant contractual terms and also their 
own VAT position. 

PPF reminds trustees of the importance 
of planning ahead for possible employer 
insolvency
As part of its work alongside TPR to 
provide ongoing support to trustees 
during the Coronavirus crisis, the PPF 
has reminded trustees of its guidance 
on contingency planning for employer 
insolvency. 

The guidance emphasises that by taking 
steps to plan for some of the practical 
issues which often arise on employer 
insolvency, trustees can help ensure a 
much smoother assessment period and 
transition into the PPF for the scheme. 
This in turn will help keep to a minimum 
any delays in providing members with the 
assurances they need that their benefits 
are protected.

The most crucial thing for trustees, 
according to the guidance, is to make sure 
that the information the PPF will need is 
in order, up-to-date and will be accessible 
after the employer has become insolvent. 

This means:

• making sure that scheme governing 
documentation and member data will 
be accessible even in the event that 
the employer’s business premises is 
closed and its computer systems are 
inaccessible;

• putting systems in place to ensure 
that pensions can still be paid even 
if the employer’s bank accounts are 
frozen and its payroll system stops 
functioning;

• ensuring that the documentation on 
any charges the scheme has over the 
employer’s assets is clear and available; 

• reviewing the composition of the 
trustee board to ensure it has 
the necessary blend of skills and 
experience to deal with an employer 
insolvency situation; and

• the guidance also suggests that 
trustees should review any possible 
conflicts on the board which could 
become significant in an insolvency 
situation e.g. if the finance director is 
also a trustee.

Trustees should also consider how they will 
communicate clearly with members and 
the general public to provide assurances 
that they are acting competently and 
appropriately, should an employer 
insolvency situation arise.

https://ppf.co.uk/news/how-trustees-can-prepare-unexpected
https://ppf.co.uk/sites/default/files/file-2019-04/ppf_contingency_planning_doc_final.pdf
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TPR guidance for trustees with 
distressed employers
As part of its response to Covid-19, TPR 
has launched new guidance for DB scheme 
trustees whose sponsoring employers are 
in corporate distress. (This initial guidance 
has since been bolstered by more detailed 
guidance which we consider in a separate 
article later in the newsletter.)

The guidance emphasises the need for 
trustees to understand in detail the 
corporate health of their sponsoring 
employer. Trustees need to make sure 
that they are kept informed of all key 
developments in the employer’s financial 
situation, while recognising that in 
uncertain times, key financial data 
(especially that which involves projection) 
may not be as robust as it would normally 
be. Trustees should therefore be having 
regular update conversations with the 
employer and make sure that information 
is being effectively shared.

TPR’s guidance contains a list of key 
questions that trustees should be asking 
their sponsoring employer. In particular, 
they should ask for information around 
the following factors in order to better 
understand the impact on the employer’s 
ability to meet its liabilities to the pension 
scheme:

• the impact of coronavirus on the 
business’s trade – what effect will it 

have on demand, availability of staff 
and resources, and cashflow?

• the impact on the company’s 
borrowing – what is the position 
of lenders and are new borrowing 
facilities needed/being sought? Will 
new security be required?

• the position of key suppliers and 
creditors – are they restricting supply 
or normal credit availability? 

The other key message from TPR is that 
trustees need to look at how the employer 
is treating other stakeholders to ensure 
that the scheme is being treated fairly.

This is especially significant where the 
employer asks to suspend (or perhaps 
reduce) deficit repair contributions 
(‘DRCs’). The final part of the guidance 
deals specifically with this issue. While 
TPR recognises that in many cases it may 
be appropriate to agree to a request to 
suspend DRCs, it is clear that schemes 
must not allow themselves to be treated as 
the ‘soft option’ in comparison with other 
creditors. Trustees should therefore: 

• establish that there is a genuine need 
for a suspension of DRCs;

• make sure all stakeholders are playing 
their part – in particular, that banks 

are supporting the business not 
withdrawing borrowing facilities and 
that the scheme is given a fair share 
of any new security created; and

• make sure there is a flexible ability 
to restart DRCs – suspensions should 
have an end date and should also 
end if and when trading conditions 
improve.

Trustees should also not be pressured into 
making far-reaching decisions where time 
is particularly short – concessions should be 
for short term deferrals only, pending full 
consideration when further information is 
available. Finally, the guidance emphasises 
that trustees need to make sure they are 
well advised by advisers with experience of 
corporate distress and recovery.

Employers can play their part in making 
this process as efficient and smooth-
running as possible by providing trustees 
with all of the information that they 
are likely to need to assess a request to 
suspend or reduce, as outlined in TPR’s 
Guidance, in a timely fashion.

(There is more on agreeing easements with 
the employer later in this newsletter.)

https://www.thepensionsregulator.gov.uk/en/covid-19-an-update-for-trustees-employers-and-administrators/guidance-for-db-scheme-trustees-whose-sponsoring-employers-are-in-corporate-distress
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General guidance on business 
continuity from TPR
In response to the unprecedented 
pressures applied by COVID-19 to the 
pensions sector, on 20 March 2020 TPR 
published general guidance on business 
continuity and scheme administration for 
trustees, employers and administrators. 
The guidance identifies key risks to pension 
savers, and emphasises that trustees must 
‘be alive’ to these risks. TPR will continue 
to update the limited initial guidance over 
coming weeks in response to feedback, 
intelligence and evolving risks. 

The guidance centred on the following 
points:

• trustees should ensure that they 
and scheme administrators have 
adequate business continuity plans 
to mitigate against increased work 
volumes and staff absences, which 
prioritise continued payment of 
benefits, retirement processing and 
bereavement payments over non-
critical services such as member 
queries or annual statements.

• as savers increasingly consider 
transferring pensions in response 
to employer instability or falling 
financial markets, trustees should 
protect members from opportunistic 

scams and signpost to the FCA’s 
“ScamSmart” webpage or the 
Money and Pensions Service where 
appropriate (there is more on scams 
elsewhere in this newsletter).

• the crisis will strain scheme sponsors, 
and TPR will accordingly take 
a proportionate and risk-based 
approach towards enforcement with 
the aim of helping employers and 
savers get back on track.

• TPR similarly acknowledges that 
administrative breaches of law are 
likely to occur, and accordingly will 
maintain a proportionate and fair 
approach to any regulatory action. 
Further detail on its approach to 
reporting and enforcement was 

published on 9 April and is here. Two 
points to note are that not all duties 
have been relaxed, and that parties 
should consider all their legal duties 
and not just TPR’s powers in order to 
protect themselves.

TPR also states that it will temporarily 
suspend its regulatory initiatives, but 
will contact previously selected schemes 
on next steps and maintain two-way 
supervision and rapid response work. 

TPR will also review the timing of its open 
DB funding consultation and postpone 
the publication of its Corporate Plan, 
long-term strategy and consultation on 
amalgamating TPR codes of practice into a 
single code.

Pension Scams and COVID-19
Given the current crisis, many pension 
scheme members are worried about the 
security of their benefits and unscrupulous 
fraudsters are looking to turn this to their 
advantage. Trustees and employers have 
a key role to play in making sure their 
members are alert to the risks.

Scammers are likely to contact scheme 
members offering a wide range of 
‘alternative investments’ which promise 
greater security and protection from the 
risks of the probable economic downturn. 
Baroness Wheatcroft of the new all-
party parliamentary group on pensions 
scams recently called for a widespread 
advertising campaign to alert the public 
to the dangers. Pension scammers usually 
operate by sending ‘phishing’ emails or 
making unsolicited phone calls, which 

may initially seem completely legitimate as 
scammers will often claim to be authorised 
by the Financial Conduct Authority. They 
often go on to pressure people to transfer 
their benefits to ‘safe accounts’ or other 
fraudulent or high-risk investment vehicles.

Trustees and employers should strongly 
consider including warnings about the 
heightened risk of scams as part of their 
COVID-19 messaging. People can stay 
safe by following advice from the FCA’s 
‘Scamsmart’ website, which includes:

• eject unexpected offers;

• check who you’re dealing with;

• don’t be rushed or pressured; and

• get impartial advice.

The full advice to the public from the FCA 
can be found here. Additional guidance 
for trustees, plus material to include in 
member communications, is available on 
the pension scams page of TPR’s website.

https://www.thepensionsregulator.gov.uk/en/covid-19-coronavirus-what-you-need-to-consider/covid-19-an-update-on-reporting-duties-and-enforcement-activity
https://www.fca.org.uk/scamsmart/how-avoid-pension-scams
https://www.thepensionsregulator.gov.uk/en/pension-scams
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TPR’s detailed guidance for trustees, 
employers and administrators
TPR has published guidance for trustees, 
employers and administrators in response 
to the pressure exerted by COVID-19 on 
the pensions sector. The guidance for 
trustees identifies key risks, highlights 
good practice and outlines TPR’s intended 
response to legislative breaches.

The guidance on key risks identified the 
risks to pensions savers as follows:

• benefits need to be paid;

• the risk of scams needs to be 
minimised;

• employers need to continue 
contributing; and

• savers need support to make good 
decisions in the current challenging 
circumstances.

TPR advised that trustees focus their 
activities on these key risks. To assist, TPR 
published good practice guidance for both 
DB and DC schemes, and put regulatory 
easements in place provisionally until 30 
June 2020.

In considering the regulatory easements, 
and despite the need to take quick 
action, trustees should be aware of legal 
hazards. In particular, legislation, scheme 
rules and trustees’ fiduciary duties remain 
paramount. 

Business continuity and 
prioritisation

Trustees should ensure that they and 
scheme administrators have adequate 
business continuity plans to mitigate 
against increased work volumes and staff 
absences. Payment of benefits, retirement 
processing and bereavement payments 
should be prioritised over non-critical 
services such as member queries or annual 
statements. Trustees must report to TPR as 
soon as possible if it is not possible to pay 
member benefits.

Protection from scams

Savers may increasingly consider 
transferring pensions in response to 
employer instability or falling financial 
markets. Accordingly, trustees should 
be ready to protect members from 
opportunistic scams or unscrupulous 
financial advisers, with signposting to 
the FCA’s “ScamSmart” webpage or 

the Money and Pensions Service where 
appropriate. Trustees of DC schemes may 
consider providing general investment 
advice to members. (More on scams 
elsewhere in this newsletter). A joint 
statement from TPR, the FCA and MaPS 
was released on 1 April – here.

Investment and risk management 
strategies

Trustees of all schemes should review 
their investment plans, risk management 
strategies and specific portfolio risks. 
Trustees of DB schemes should also 
review their cashflow requirements and 
sponsoring employer’s business risks, 
and account for issues such as increased 
member movement, reduced / suspended 
DRCs and lower investment income.

Agreeing easements with 
employers

TPR has advised that trustees of DB 
schemes, with the key risks borne in 
mind, should be open to requests to 
reduce or suspend DRCs or future service 
contributions. TPR suggests that any 
suspension may be on a temporary basis 
until sufficient information is available, but 
ideally for no longer than three months.

This guidance should not be read as advice 
that a three-month suspension is appropriate 
for every scheme – in many cases, trustees 
will need to be wary of employers arguing 
for such an interpretation. Prudent trustees 
will consider the law rather than TPR’s 
guidance in isolation, and expert legal advice 
is likely to be crucial in coming to a fully 
informed decision. We have advised on a 
number already.

Case law has made clear that trustees 
can take employer interests into account, 
especially to promote the scheme’s long-
term durability, but the primary duty of 
trustees is to members as beneficiaries. 
Accordingly, trustees should consider 
requests carefully and not give ground 
without mitigation. As mentioned in the 
guidance, trustees should ensure that any 
easements are only agreed in exchange 
for the employer providing relevant 
information in a timely manner, and 
ideally should not agree to lengthen the 
recovery plan timeframe in exchange for a 
concession. Further, trustees should ensure, 
through legally binding commitments, that 

the employer is not paying dividends or 
other distributions. The more formality to 
these agreements the better, to justify the 
position for posterity and to join successor 
trustees.

Finally, trustees should identify whether 
suspending contributions triggers winding 
up or a duty to amend member benefits. 
To account for such provisions, scheme 
rules may need to be amended before 
trustees agree any employer easements.

Valuations

For DB schemes completing their 
valuations, TPR will not require trustees to 
revisit valuation assumptions. However, 
when agreeing recovery plans trustees 
should consider post-valuation date 
experience as it relates to constrained 
employer affordability and provisionally 
agreed DRCs. For the time being, TPR will 
not take regulatory action if valuations are 
submitted up to three months late.

Trustees do have a duty to be prudent 
under legislation and general law. 
Trustees may consider whether, in the 
circumstances of their particular scheme, 
it is prudent to continue on the same basis 
as before. 

Transfer requests

In the three months from 27 March 
2020, and in response to projected 
market volatility and increased numbers 
of requests, TPR will not take regulatory 
action against DB trustees delaying transfer 
value quotations and payments.

Trustees should not consider TPR’s 
guidance in isolation. From revisiting the 
law on transfer requests, trustees will 
remember the legal requirement that 
a statement of value must be provided 
within three months, and a transfer 
actioned within six months. Even where 
TPR will not enforce these provisions, 
individual members may still take action. 
By law, trustees can postpone a transfer 
request for up to six months where reasons 
are beyond their control, but it is not clear 
whether this includes circumstances such 
as market volatility or increased numbers 
of requests. Trustees should still aim to 
comply with the statutory requirements as 
far as possible and should only delay where 
there is a genuine need to do so.

https://www.thepensionsregulator.gov.uk/en/covid-19-an-update-for-trustees-employers-and-administrators/guidance-for-db-scheme-trustees-whose-sponsoring-employers-are-in-corporate-distress
https://www.thepensionsregulator.gov.uk/en/covid-19-coronavirus-what-you-need-to-consider/db-scheme-funding-and-investment-covid-19-guidance-for-trustees
https://www.thepensionsregulator.gov.uk/en/covid-19-coronavirus-what-you-need-to-consider/dc-investment-and-transfer-values-covid-19-guidance-for-trustees
https://www.thepensionsregulator.gov.uk/en/media-hub/press-releases/2020-press-releases/covid-19-savers-stay-calm-and-dont-rush-financial-decisions


7

Notifiable events – what needs 
to be reported?
During this unprecedented journey, 
trustees and employers need to consider 
whether there are any notifiable events 
that need to be reported to TPR that 
occur as a consequence of COVID-19 (or 
more generally). Set out below are the 
key events that need to be notified and in 
what circumstances. TPR is not extending 
the time periods for reporting notifiable 
events.

What are the notifiable events? 

Key notifiable events for employers in 
these circumstances are:

• a breach in banking covenant;

• a decision to relinquish control of 
employer;

• a decision not to pay debt to scheme; 
and

• a decision to cease business in the UK.

Key notifiable events for trustees in these 
circumstances are:

• transfers of more than 5% of scheme 
assets or £1.5 million; and

• a decision resulting in non-payment 
of debt (only if the debt not collected 
is more than 0.5% of the scheme 
assets).

Although most of the above require 
the employer to report, if the trustees 
are aware of any event that should be 
notified we recommend that they prompt 
the employer to do so. Please note that 
there are new notifiable events that were 

included in the Pension Schemes Bill 2019, 
but we have not included reference to 
these here. 

When to notify

For many of the events listed above there 
is no automatic requirement to notify on 
their occurrence. There is no need to notify 
if the scheme is funded to the PPF level 
and the trustees have not needed to report 
in the previous 12 months any failure 
of non-payment under the schedule of 
contributions to the Regulator.

Please note that there is an automatic 
requirement to notify if an employer 
decision is made not to pay a debt to a 
scheme or a decision is made to cease 
business in the UK. 

How to notify

If there is a requirement to notify, this 
needs to be done in writing (but can be 
by email). The notification must be given 
as soon as reasonably practicable after 
the person giving it becomes aware of the 
notifiable event. The standard forms can 
be found on TPR’s website. 

Material breach of law

Consideration needs to be given as to 
whether a breach of law needs to be 
reported to the Regulator. The criteria are:

1. there is reasonable cause to believe 
there has been a breach of the law; 
and

2. if so, the breach is likely to be of 
material significance to the Regulator.

There is guidance as to what would be 
deemed to be of “material significance”. 
This involves looking at the cause of the 
breach (e.g. poor governance), the effect 
of the breach (e.g. the effects on the 
security of members’ benefits), the reaction 
to the breach (e.g. remedial action taken) 
and the wider implications of a breach 
(e.g. whether future breaches are likely to 
occur). 

The duty to report not only falls on trustees 
and employers but also on others that are 
involved with the scheme (for example, 
administrators). If a conclusion has been 
reached that a report should be made it 
must be reported as soon as reasonably 
practicable. 

A relevant example of a breach of law 
in current circumstances is failure to pay 
contributions required under the schedule 
of contributions. Although note that 
the Regulator has indicated in its recent 
guidance that it does not intend to use its 
regulatory powers in respect of either late 
reporting or failure to make contributions 
over the next three months. TPR has 
requested that, temporarily, late payment 
of DC contributions be reported after 
150 days rather than the usual 90 days 
(although there can be other reasons for 
reporting earlier).

A decision on whether and when to make 
a breach of law notification must be made 
carefully, and often legal advice will be 
needed. The circumstances of each case 
will need to be considered. 
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Pensions implication of 
employees being on ‘furlough’
To combat the economic effects of 
the coronavirus crisis, the Government 
has established a new Coronavirus Job 
Retention Scheme to partially cover 
employers’ costs for ‘furloughed’ 
employees who are unable to work due 
to the crisis. More extensive guidance 
was published on Thursday 26 March and 
supplemented on 9 April and most recently 
on 17 April by TPR. The guidance is helpful 
but does not answer all of the questions 
employers and trustees may have. The 
legislative framework is now also in place, 
in the form of a Treasury Direction.

‘Furlough’ is a novel concept in UK 
employment law, which essentially 
describes an employee who remains on 
an employer’s payroll without carrying 
out work for that employer. Under the 
scheme, all UK employers operating PAYE, 
irrespective of size, sector or demonstrable 
financial hardship, can claim grants 
in relation to furloughed employees 
not working due to the crisis from the 
beginning of March. The programme has 
recently been extended until the end of 
June. Employers may re-hire employees 
and place them on furlough if they were 
laid off after 28 February. 

Employees cannot carry out any work for 
their employer in accordance with their 
‘furloughed’ status, and must be placed 
on furlough for a minimum period of 
three weeks. Employers must continue 
operating PAYE as usual for furloughed 
employees (including income tax and 
other deductions), and must pay employer 
NICs and automatic enrolment employer 
contributions at the 3% minimum rate of 
qualifying earnings (unless the employee 
is opted-out). Note that employees are 
permitted to carry out some training 
while on furlough without risking their 
furloughed worker status.

Under the scheme, the Government will 
reimburse employers for the lower of 

£2,500 per month or 80% of the regular 
wages of furloughed employees. Any 
projected fees, commission and bonus are 
not covered. In addition, the Government 
will reimburse employers for the associated 
NICs and 3% minimum automatic 
enrolment contributions payable on those 
subsidised wages. Payments are expected 
to commence from the end of April, but 
will be backdated to 1 March. 

Employers may top up salaries beyond 
the 80% rate or the £2,500 maximum, 
and can also choose to pay automatic 
enrolment and other pension contributions 
beyond the 3% minimum. However, 
employers have no obligation to do so 
and the government will not reimburse 
those costs. (Note that salary top-ups 
remain optional even where the reduced 
salary payments would bring the employee 
below the national minimum wage for 
their usual hours of work.)

Key areas to consider in implementing a 
furlough arrangement and considering 
how it affects pension arrangements 
include:

• Salary sacrifice arrangements. TPR 
has provided recent guidance on this, 
here. The terms of the arrangement 
should be checked and the furlough 
arrangements between the employer 
and the employee should be clear 
about the new arrangements. 

• Scheme rules definition of 
pensionable pay and the treatment 
under the Scheme rules of periods of 
absence (taking into account auto-
enrolment duties).

• It can be less clear how furlough 
arrangement will impact those 
accruing DB benefits, and there can 
be unintended consequences and 
complications, so it is worth checking 
the scheme rules and taking advice 
where appropriate. 

• Impact on death benefits provided 
under pension schemes and life 
assurance trusts (and related policies).

In DB schemes, the definition of ‘final 
pensionable salary’ in the scheme rules 
could mean a period of furlough impacts 
the overall pension for those retiring soon. 
There are similar difficulties for those who 
are made redundant or who otherwise 
leave service with their employer, with 
their pension potentially being based on a 
lower amount than would otherwise have 
been the case. The same applies for death 
benefits – a lower salary could result in 
lower benefits than might otherwise be 
payable.

Is there a break in ‘pensionable service’ 
while a member is on furlough? If 
contributions are still being made, albeit 
at a lower level, then this points towards 
continuous service. What if members have 
or are given an option to temporarily opt 
out or suspend membership whilst on 
furlough? Some scheme rules may have 
suitable absence provisions which might be 
helpful, but not all will.

Some difficulties may be capable of 
resolution by agreement between 
employer and employee as part of the 
furlough arrangements, but this is not 
necessarily the case. If amendments to the 
usual operation of pension scheme rules 
is required, consideration should be given 
to who has the power, and whether the 
employer consultation requirements apply, 
as well as contractual arrangements. TPR is 
providing limited temporary relaxation on 
consultation requirements but each case 
should be carefully considered.

Employers and trustees will need to work 
together to assess the impact of furlough 
in their own particular circumstances, 
reviewing scheme rules and making sure 
that appropriate furlough agreements are 
put in place with employees.

https://www.gov.uk/guidance/claim-for-wage-costs-through-the-coronavirus-job-retention-scheme
https://www.thepensionsregulator.gov.uk/en/covid-19-coronavirus-what-you-need-to-consider/automatic-enrolment-and-pension-contributions-covid-19-guidance-for-employers
https://www.thepensionsregulator.gov.uk/en/covid-19-coronavirus-what-you-need-to-consider/automatic-enrolment-and-pension-contributions-covid-19-guidance-for-employers/covid-19-technical-guidance-for-large-employers
https://www.thepensionsregulator.gov.uk/en/covid-19-coronavirus-what-you-need-to-consider/automatic-enrolment-and-pension-contributions-covid-19-guidance-for-employers/covid-19-technical-guidance-for-large-employers
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Social distancing and trustee 
governance
Trustee meetings will still need to take 
place despite social distancing rules – there 
may be additional information to consider 
and more decisions to be taken as a result 
of the current crisis and those decisions 
cannot be postponed. Meetings will have 
to happen remotely, which will pose 
new challenges for many trustee boards. 
Schemes that do not have the ability 
to make decisions remotely risk being 
unable to take valid action in law and so 
making sure that meetings can continue as 
planned is an urgent priority.

Trustees working remotely will therefore 
need to ensure that the trust deed and 
rules, and articles of association in the 
case of corporate trustees, allow meetings 
to be validly held by telephone or video 
conference. Similarly, the governing 
documentation must allow trustees to 
take decisions by written resolutions that 
can be signed and circulated electronically. 
Trustees may also need to review scheme 
provisions and articles of association on the 
requisite numbers for a quorum, the use of 
alternates and delegated powers. In some 
circumstances amending the trust deed 
and rules of the pension scheme cannot 
be done quickly; many scheme rules 
would allow for amendments to be made 
retrospectively to reflect decisions made 
by trustees in order to permit effective 
governance. So the message is that 
formalities can be tidied up after the event 
and should not be a barrier to governance 
best practice - but the housekeeping 
should then be done as soon as is practical.

Similarly, social distancing measures 
will require trustees to use electronic 

communications such as emails and SMS 
to run aspects of the scheme, including 
communications with members and 
third parties. Trustees should consider 
the general profile and technological 
proficiency of members if adopting such 
channels, and may need to consider cyber 
security and data protection aspects. 
Trustees should also check agreements 
and practical arrangements being 
operated with third parties to ensure 
that instructions, such as on making 
investments, can be given effectively. 

Cyber criminals are likely to take advantage 
of increased use of electronic platforms, 
and trustees may consider implementing 
additional security measures as part 
of any transition or review. This might 
involve agreeing an Information Security 
framework with service providers, such as 
administrators, actuaries and investment 
managers. This may introduce, for 

example, the requirement that fund 
transfers over a certain threshold require 
telephone verification. Trustees can also 
adopt sensible personal practices, including 
the use of encrypted communications, 
updated passwords and computer security 
software, and minimising the usage of 
personal email accounts. 

Where documents require signing at 
the moment, extra planning may be 
needed to ensure that the requirements 
are understood (e.g. does the document 
require a wet signature and/or a witness?), 
that pragmatic solutions are accepted by 
all parties, and that time is allowed to cope 
with postal delays.

If you would like any support with any of 
the above, please let your usual Burges 
Salmon contact know. You will find more 
briefings at our website, and you may also 
be interested in our new pension blog.

https://www.burges-salmon.com/news-and-insight/?Specialist+expertise=Pensions+Services
https://blog.burges-salmon.com/tag/pensions

